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Austra ian Nationa  Conference 

Tuesday 2 March to Friday 5 March 2010 (Hunter Va  ey) 

ADMINISTRATIVE REVIEW:  

LEARNING FROM DIFFERENT PERSPECTIVES  

The purpose of this overview over the Judicia  Review of Administrative 

Decisions in Germany is to give an impression how our Judicia  Review 

works in rea ity. 

1. Access 

Let me start with the access to German administrative jurisdiction. Two

regu ations are of crucia  importance for the access to the judicia  review

in Germany: The constitutiona  guarantee of effective judicia  protection

and the Administrative Court Act.

The German constitution – ca  ed Basic Law (Grundgesetz - GG) – contains

as a fundamenta  right that there has to be an efficient ju icial reme y

for any vio ation of individua  rights (artic e 19 para. 4 GG). The Adminis-

trative Courts Act (Verwa tungsgerichtsordnung, sec. 40), our Procedure

Code, states in a “General Clause” that the administrative courts are

competent to decide a    itigation arising from questions of pub ic  aw ex-

cept pure y constitutiona  matters and except matters assigned to a more

specia ised branch of administrative jurisdiction.1 Un ike in Austra ia – if I

see that correct y – the access to administrative court review in Germany

does not depend on the existence of an exp icit provision in the  aw re e-

vant to the specific case. Un ike other countries even in Europe we don’t

have an “enumeration princip e”. Therefore a citizen needs no specia  a -

owance for cha  enging in court a   types of administrative decisions which

may vio ate his individua  rights.

But the  itigant/p aintiff who seeks access to the administrative jurisdiction

must know which branch of juris iction is competent to decide his case.

Contrary to most other countries Germany does not have a unitary admin-
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istrative jurisdiction. Instead, the competence for administrative matters 

is divided among the Genera  Administrative Jurisdiction on the one hand 

and two other specia ized administrative jurisdictions on the other hand 

which are the Fisca  Jurisdiction and the Socia  Jurisdiction. The fiscal 

courts dea  with the  ega  review of customs and taxes.2 The social 

courts are exc usive y competent for pub ic insurance matters inc uding 

disputes arising between medica  doctors and pub ic hea th insurance in-

stitutions; since 2005 they additiona  y decide matters of socia  we fare 

which were unti  then assigned to the genera  administrative courts. A   

other non-constitutiona  pub ic  aw  itigation fa  s within the competence of 

the genera  administrative courts on which I wi   concentrate now. 

2.  First  Instance’s  Proce ure   

To give you a picture of the review procedure of an administrative decision 

in a   three instances I wou d  ike to i  ustrate it s ight y on the basis of a 

rea  case, which my court, the Federa  Administrative Court, decided in 

May 2009.3 It is a case which demonstrates the dangers of modern tour-

ism and which generated strong media interest in Germany: 

The pl intiff,   Germ n citizen – let’s c ll her Ms. Müller – p rticip ted in   

trekking tour throughout Colombi  in 2003. Together with other p rtici-

p nts of her intern tion l tr vel group she got kidn pped by   group of 

rebels  nd w s det ined for  bout two months. The Germ n Foreign Of-

fice, the Germ n emb ssy in Bogotá, Colombi n  uthorities  nd sever l 

intern tion l org nis tions strove intensely for her rele se. The kidn p-

pers  greed to the rele se of our pl intiff  nd  nother Sp nish host ge 

under the condition th t the host ges be fetched from the h ndover loc -

tion by   civili n helicopter. So it w s done. A helicopter w s ch rtered 

 nd the host ges pe cefully freed. The ch rter costs –  nd this is the core 

of the dispute - were p id h lf by the Germ n emb ssy in Bogotá  nd h lf 

by Sp nish  uthorities. From Bogotá Ms. Müller took her return flight to 

Germ ny. Altogether, the costs for her rele se tot lled 40,000 Euro – in 

Austr li n doll rs it is   sum of  bout 62 0004. 

Some months l ter the st te  uthority, the Feder l Republic of Germ ny, 

– the defend nt in our c se - dem nded of Ms. Müller the p yment of 

 round 12,000 Euro by form l  dministr tive decision. This  mount corre-

sponds to 50 percent of the costs of the helicopter, which h d been p id 

by the st te initi lly. The decision w s b sed on sec. 5  f the German 

C nsular Act. This regul tion provides th t consul r offici ls sh ll render 

the necess ry  ssist nce to Germ ns in trouble, if there is no other solu-
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tion to  n emergency situ tion. Furthermore it determines th t the benefi-

ci ry of the  ssist nce is obliged to reimburse the expenses. Three weeks 

 fter receiving the decision Ms. Müller brought her c se to the Administr -

tive Court of Berlin. 

At this point I wou d  ike to make a few remarks on the proce ure be-

fore the a ministrative courts of first instance: The proceedings start 

by filing an action. Lega  representation by a  awyer5 is not compu sory 

before the courts of first instance. That is different when the case comes 

to High Administrative Courts or to the Federa  Administrative Court: 

There the parties need to be represented by a  awyer or a university pro-

fessor of  aw. 

For fi ing an action no specia  forma ities have to be observed. Thus any-

one can submit his action on an ordinary piece of paper or get it recorded 

with the he p of a court c erk. At some courts it is a so possib e to use a 

safe e ectronic mai box if your e ectronic signature is admitted: The sub-

mission of an action by “simp e” e-mai  is not permitted. 

As to the contents of the action there are some essentia  and non-

essentia  requirements that have to be observed. Essential require-

ments are the signature of the p aintiff or his  awyer as we   as the de-

scription of the parties and the subject-matter of the dispute. Non-

essential requirements are the description of the facts and evidence, 

and a copy of the contested administrative decision. However, any defects 

in form or contents of the action are curab e and the presiding judge may 

ask the p aintiff to comp ete his submissions within a specific period. 

Court fees have to be paid, but they are not very high.6 Those who can-

not afford the fees for the court and the  awyer have the right to obtain 

legal ai . In the c se of our pl intiff Ms. Müller the court fees in first in-

st nce  mount to  bout 650 Euro – i.e. not much more th n 1000 Austr. 

Doll r. And the  ver ge costs of   l wyer for Ms. Müller – b sed on the fee 

code for l wyers – would sum up to  bout 1,600 Euro. But if the p aintiff 

wins his case he does not have any costs at a  . On the other hand at the 

end he has to bear the court fees and the expenses for his  awyer and for 

the  awyer of his opponent if his action is fina  y dismissed. 

When the Administrative Court of first instance receives a suit/comp aint it 

wi   be passed on immediate y to the responsib e panel of ju ges – it is 

ca  ed “chamber” and means a bench consisting of three professiona ,  ife-

time (i.e. up to the age of 65/67) judges, one of them is the presiding 

judge. The bench for ora  hearings is comp eted by two honorary judges 

e ected for a certain period. One professiona  member of the pane  is as-
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signed the ro e of the reporting judge. The reporting judge may organize 

the procedure instead of the presiding judge.7 

The facts of the case are establishe  by the court ex officio. That 

means errors of facts made by the primary decision maker – the pub ic 

authority - have to be corrected by the court.8 So first of a   the court 

usua  y wi   request the fi es of the administrative proceedings from the 

authority as a first measure of fact-finding. The authority is ob iged to 

han  over its a ministrative files to the court. Corresponding to this 

duty the p aintiff has a right to inspection of files in order to be ab e to 

pursue his comp aint effective y. 

In our c se of the kidn pped Ms. Müller the Germ n Foreign Office refused 

the present tion of p rt of the files, cl iming it to be cl ssified inform -

tion9 . The  ega ity of this refusa  cou d have been reviewed by the Federa  

Administrative Court on the basis of a pre iminary app ication.10 But Ms. 

Müller didn’t m ke use of this right, prob bly bec use the f cts of the c se 

were not in dispute  nd it concerned leg l questions only. 

Usua  y the p aintiff submits his plea ing after having inspected the fi es. 

The defendant – the pub ic authority – rep ies in a written statement. As 

the Administrative Court investigates the facts of the case ex officio it is 

not bound by the submissions of the parties or their motions to take evi-

dence. Nonethe ess the court can a ready take evidence in the prelimi-

nary procee ings – before the ora  hearing. An examp e wou d be order-

ing an expert opinion which might be necessary for examp e if an asy um 

seeker c aims to suffer from post-traumatic stress disorder (PTSD) or if a 

civi  servant has been retired against his wi   for reasons of permanent 

disabi ity for service. 

The court – that means the presiding judge or the reporting judge – can 

a so summon the parties to a preliminary hearing, for examp e to 

fathom out if the parties are open to a sett ement of their dispute.11 The 

code of procedure exp icit y encourages the court to promote sett ements 

at any stage of the proceedings. If the parties reach an agreement, they 

can sett e the dispute under arrangement of the court. A court settle-

ment terminates the proceedings, without any further court decision nec-

essary. 

In addition, the courts have recent y been making use of the option of 

conf ict sett ement by me iation more frequent y. Mediation had not 

gained acceptance in the administrative jurisdiction unti  a few years ago. 

As far as I understand, it corresponds to the “a ternative dispute reso u-

tion” in Austra ia.12 Many administrative courts in Germany have now one 

http:Australia.12
http:dispute.11
http:application.10
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or more judges who additiona  y are trained mediators. Suitab e cases are 

assigned to the mediator – who may not be member of the otherwise de-

ciding pane  – provided that the parties agree to mediation. Current y 

statutory ru es for mediation sti   don’t exist in the Administrative Courts 

Act – obvious y Austra ia is more on top of this deve opment in this area 

than we are. 

I come back to the possibi ities or duties of the court reviewing the deci-

sion of the pub ic authority: The court has to give legal hints an  infor-

mation in order to encourage the parties – if necessary – to submit addi-

tiona  statements or to prompt the p aintiff to withdraw his comp aint if it 

has no prospects of success. If the p aintiff insists on having a decision, 

the court wi   have to summon an ora  hearing and to de iver a judgement 

– even if the comp aint wi   have to be dismissed as inadmissib e without 

substantive examination. This even app ies to comp aints of the queru ous 

kind. Despite the ob igation to give  ega  hints there is no ob igation to an

nounce the fina  judgement in advance. 

Concerning the a missibility of an action the court has to check the fo 

 owing con itions: 

First y it is important that the subject-matter fa  s within the juris iction 

of the a ministrative courts and second y the action must have been 

fi ed in the competent court of first instance. As you might know Ger

many is a federa  state consisting of 16 states ca  ed “Land” or – in p ura  

– “Länder”. Every state has at  east one administrative court, in tota  they 

sum up to 52. They do not on y decide on the basis of the  aws of the 

state, the “Land”, but a so on the basis of federa   aw. They even have ju

risdiction over the correct use of Federa  Law by federa  authorities. The 

regu ations concerning the local juris iction are set down in the – a 

ready mentioned - Administrative Courts Act. Among them there is a spe

cia  provision on actions against the Federa  Repub ic of Germany concern

ing the responsibi ities of Germany’s dip omatic agencies. Actions against 

them have to be brought to the Administrative Court of Germany’s capita  

because this is the seat of the Federa  Government. 

-

-

-

-

-

-

-

Therefore in our c se Ms. Müller correctly brought her  ction – concerning 

  non-constitution l dispute under public l w – to the Administr tive Court 

of Berlin. 

Another important condition for the admissibi ity of an action is legal 

stan ing (locus stan i): That means the p aintiff has to demonstrate 

that one or more of his individua  rights have been infringed. “Right” in 

this connection a ways means a  ega  right or at  east a  ega  y protected 
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interest. No action is admissib e against the infringement of mere po itica , 

cu tura , re igious, eco ogica  or economic interests. I am marking here a 

difference to the other inf uentia  continenta  system of administrative  aw 

which is in France. Before German courts a pub ic action (“actio popu-

 aris”) or an action to enforce rights of third parties is genera  y not admis-

sib e. 

An exception to this princip e app ies to recognize  environmental or-

ganizations. They may bring actions against bui ding projects or deci-

sions concerning protected nature reserves independent y of whether their 

inherent rights are vio ated or not.13 Their standing on y presupposes that 

the interests of nature are affected, the matter fa  s within the area of re-

sponsibi ity set out in the organisation’s statutes and the organisation has 

taken part in the administrative procedure. These specia  regu ations have 

come into effect on y a few years ago. They resu t – on the background of 

the Aarhus Convention – from ob igations under European Law, in particu-

 ar from the imp ementation of the Directive14 on the assessment of the 

effects of certain pub ic and private projects on the environment.15 

For our “kidn pping c se” these speci l regul tions  re not of  ny impor-

t nce. It is  ccepted th t the  ddressee of  n onerous  dministr tive  ct 

 lw ys h s   right of  ction: In our c se Ms. Müller m y cl im th t the 

 dministr tive decision ordering her to reimburse 12,000 Euro h d no suf-

ficient leg l b sis. Therefore  n infringement of her individu l rights 

seems to be  t le st possible. 

Moreover, the admissibi ity of an action before the administrative court 

presupposes that a   administrative remedies against the contested deci-

sion have been exhausted. In many cases the  aw provides for a specia  

pre-tria  proceeding ca  ed “objection”. The c aimant may start this pro-

cedure by  odging a written comp aint against the same administrative au-

thority whose decision he objects to. The authority may then re-examine 

and rectify its decision. If it refuses to correct the decision, usua  y the 

next higher authority wi   decide on the objection. On y in cases where the 

objection procedure does not provide re ief, the c aimant is entit ed to pro-

ceed to court. As far as I see it these powers of the higher objection au-

thority seem to be rough y comparab e with those of Austra ian’s “Admin-

istrative Appea s Tribuna ”, which is a so considered part of the executive. 

However, the German objection authorities regu ar y don’t enjoy inde-

pendence with exceptions by  aw of some of the states.16 

Our pl intiff Ms. Müller w s entitled to bring her suit to the Administr tive 

Court directly  s the contested decision w s issued by   supreme feder l 

http:states.16
http:environment.15
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 uthority. In th t c se   form l objection is not provided for in the feder l 

regul tions of the Administr tive Courts Act.17 

Fina  y a p aintiff’s action has to be fi ed within time limits. These time 

 imits depend on the type of action. Actions aiming at the quashing or 

the issuance of an administrative decision have to be instituted within one 

month after the service of the  ast administrative decision.18 No specia  

time  imits app y for actions for performance or dec aratory actions.19 

Neverthe ess, the p aintiff can forfeit his right of action, if he waits too 

 ong and gives the impression of being not wi  ing to raise a certain c aim. 

Basica  y, five types of actions can be distinguished in German adminis-

trative  aw. The two most important are actions aimed at the quashing of 

an individua  administrative decision (rescissory actions – Anfechtungs-

klagen) and – as a counterpart - actions aiming at the issuance of such 

a decision (actions for mandatory injunctions - Verpflichtungsklagen). If 

the p aintiff requests a measure different from a forma  administrative de-

cision to be taken or discontinued, the general action for performance 

(allgemeine Leistungsklage) wou d be appropriate. If none of the 

afore-mentioned types of action is admissib e, a  eclaratory action 

(Feststellungsklage) might be suitab e. It is directed towards a judicia  

dec aration by the court and is admissib e – to give an examp e - if the 

authority contests the German nationa ity of a person. Fina  y it is possib e 

to direct y challenge non-parliamentary law – i.e. ordinance or decree 

 aw or  oca  bye- aw – at the High Administrative Court that decides on its 

va idity with effect erga omnes (Normenkontrollklage). Main fie d of 

app ication are deve opment p ans which are enacted as  oca  bye- aws. 

Most other regu ations, especia  y forma  acts of par iament, can be re-

viewed by the administrative courts on y indirect y. For examp e in cases 

where an administrative decision is cha  enged, the va idity of its  ega  ba-

sis has to be reviewed within that context. If the court doubts the consti-

tutiona ity of a legal statute enacte  by parliament however, it is 

ob iged to suspend its proceedings and to refer the question of va idity to 

the Federa  Constitutiona  Court for a pre iminary ru ing. 

Apart from these types of actions the Administrative Courts Act provides 

for interim injunctions an  other provisional measures in order to 

guarantee the effectiveness of judicia  protection in urgent cases. 

In our c se Ms. Müller’s  ction is directed tow rds the qu shing of the or-

der to p y 12,000 Euro which is to be qu lified  s  n  dministr tive deci-

sion. She h s  lso kept the de dline of   one month’s period  fter the ser-

vice of the ch llenged decision. Thus her  ction is  dmissible. Until the 

http:actions.19
http:decision.18
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court’s decision h s not become fin l, she does not need to fe r execu-

ti n  g inst her property. 

I have to exp ain this: In genera , an administrative decision itse f is an 

enforceable title and therefore gives a sufficient  ega  basis for the exe-

cution of a financia  c aim. However, objections and actions against oner-

ous administrative decisions have suspensory effect, un ess a  ega  ex-

ception app ies20 or un ess the pub ic authority orders immediate execu-

tion for reasons of specia  urgency. 

These exceptions  re not relev nt in our c se. Hence, Ms. Müller rem ins 

sp red from enforcement due to the suspensory effect provided by l w. 

Thus she doesn’t need to seek tempor ry relief before the Administr tive 

Court. 

Let us  ook at the progress of the proceedings. The court wi   render its 

judgment usua  y based on a pub ic oral hearing. The procedura  rights 

guaranteed by the European Convention on Human Rights (Artic e 6 

ECHR), which is binding for Germany, require the guarantee that the 

p aintiff can reach an ora  hearing of his case in at  east one instance.21

The Administrative Courts Act takes this requirement into account in its 

provisions for the proceedings at first instance: It guarantees the right of 

an ora  hearing, un ess the parties waive it unanimous y. Divergent regu-

 ations exist for emergency proceedings.22

During the oral hearing the court discusses the factua   nd  ega  situa-

tion with the parties. They have the opportunity to extend and add to their 

written submissions. They shou d not repeat any written argument and 

may instead refer to their submissions. The parties may a so ask the court 

to take evidence. The court wi   have to approve such motions, un ess 

there is a statutory reason to reject them. Motions to take evi ence 

may be rejected for examp e if the fact to be proven cannot have any in-

f uence on the decision or if the party’s a  egations are so inaccurate or 

contradictory that the motion has to be considered inadmissib e for being 

a “shot in the dark”. Important is that the parties’ right to app y for taking 

evidence does not affect the court’s duty to investigate the facts of the 

case ex officio and to take evidence on its own, if it seems appropriate. 

For examp e the court may summon witnesses or the parties themse ves 

to appear at the ora  hearing and question them. Or it may introduce 

pieces of information given by a third party and discuss them with the 

parties. 

The right to be hear  (Artic e 103 para. 1 GG) and the principle of fair 

trial is guaranteed by constitutiona   aw and ob iges the court to in icate 

http:proceedings.22
http:instance.21
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relevant legal questions which have been over ooked by the parties. 

If a du y summoned party remains absent from the hearing without proper 

excuse the court can neverthe ess hear the case and decide on it. How-

ever, even in this case the court cannot decide against the absent party 

without considering the factua  and  ega  situation. A “judgment by de-

fau t” as it seems to be possib e at Austra ia’s “Administrative Appea s Tri-

buna ” or as we know from German civi  proceedings, does not exist in our 

administrative court proceedings. 

B ck to our ex mple: Ms. Müller’s c se w s decided by the Administr tive 

Court of Berlin through   ch mber consisting of three profession l  nd two 

honor ry judges. 

This is the composition of the bench intended for the more difficu t cases. If a case 

does not imp y particu ar factua  or  ega  difficu ties and is not of fundamenta  importance 

it sha   usua  y be transferred to one member of the pane  to be decided by this sing e 

judge. 

In our c se the court could refr in from t king evidence, since the f cts of 

the c se were not in dispute between Ms. Müller  nd the Foreign Office. 

R ther, it w s discussed which provisions of l w could be the leg l b sis 

for the Foreign Office’s compens tion cl im  nd whether their conditions 

were fulfilled. 

After the ora  hearing the court retires for de iberation and usua  y renders 

its judgment immediate y afterwards.23 The written grounds for the judg-

ment are drafted  ater on by the reporting judge based on the resu t of 

the de iberation. A terations proposed by the other judges are adopted by 

majority approva . The fina  decision inc uding instructions on the right of 

appea  wi   be served to the parties. 

3. Scope  an  intensity  of ju icial  review 

Now,  et us  ook at some of the grounds of judicia  review by answering 

the fo  owing question: To what extent are administrative decisions sub-

ject to court’s review, how far do scope an  intensity of ju icial re-

view reach? 

The scope of ju icial review genera  y inclu es all proce ural an  

substantial legal aspects of the case. However, there are exceptions, 

for examp e in cases where a citizen cha  enges a privi ege granted to a 

third party – for instance a bui ding permit or a  icence to operate a res-

taurant. In this case the court wi   on y examine the observance of those 

regu ations intended to protect the c aimant neighbour. 

The court is not  imited to an examination by the  ega  arguments of the 

p aintiff.24 It is  imited though to his app ications: The court may not 

award more than requested, but it has to render assistance to ensure that 

http:plaintiff.24
http:afterwards.23
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the p aintiff’s app ications correct y ref ect his c aim. As  ong as no discre-

tion has to be exercised by the administrative authority, the court is free 

to confirm an administrative decision on the basis of a regu ation different 

from that app ied by the authority. Of course this is on y possib e if the 

requirements of the correct regu ation are comp ied with. 

The intensity of ju icial review concerning assessments by the admin-

istrative authority and thus the court’s power to rep ace them is on y out-

 ined by written  aw. In princip e the court is not bound by the authority’s 

interpretation of the  aw. The correct [– or at  east fina  –] interpretation 

genera  y is given by the court even in cases of vague  ega  concepts or 

terms. In exceptional cases the intensity of judicia  review of adminis-

trative decisions is re uce  though. Examp es are prognostic decisions 

depending on comp ex technica  assessments  ike natura -scientific ques-

tions25 or decisions, in which the executive is conceded a margin of appre-

ciation  ike decisions concerning examination resu ts26 or the performance 

assessment of civi  servants27 . 

Judicia  contro  is a so limite  where the  aw empowers the authority to 

use  iscretion. In Germany discretion (Ermessen) is not the same as 

having a margin of appreciation in interpreting legal terms or in 

recognizing facts (Beurteilungsspielr um). If  aw gives discretion the 

authority is empowered to choose between severa  possib e decisions. 

The wording of a statute then uses the terms “can” or "may" instead of - for examp e -

“must”, “wi  ” or “has to” to indicate that the authority has freedom of manoeuvre. 

The court wi   on y object to an illegal use of  iscretion: Discretion has 

been i  ega  y exercised 

• if  the  authority   i n’t  make  use  of  its   iscretionary  power  at  all  – 

maybe  because  it  didn’t  rea ize  it  –,  or  

• if  the  authority  excee e   the  statutory limits o f its   iscretion,  or  

• if  it  made  use  of  its  discretionary  powers  in  a  way  not  inten e   by  the 

statute  and  fina  y,  or  
28 

• if the principle of proportionality is violate .

In cases of i  ega  use of discretion the court has to quash the decision and 

cannot save it by using its own considerations on the appropriate use of 

discretion or by rep acing it by another measure. Thus it is not subject to 

judicia  review by the administrative courts whether the authority took the 

most appropriate or preferab e decision.29 Un ike an executive authority a 

court can on y review the legality of an administrative decision. This in-

c udes judging whether the decision is founded on the correct facts. But 

the court is not entitle  to question the purpose of an administrative 

http:decision.29
http:violated.28
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decision if it  ies within the purpose of the authorization itse f – this review 

on the merits is restricted to the pub ic authorities. 

A   this shows that the administrative courts in Germany in genera  don’t 

have administrative powers themse ves. This approach seems to resemb e 

the Austra ian system, if I’ve understood it correct y. However, the divid-

ing  ine between judicia  review and review on the merits – which is re-

served to executive bodies – in Germany seems to run somewhat differ-

ent y from Austra ia: I  earned from a summary on Austra ian administra-

tive  aw written by Peter McClell n that the Austra ian comprehension of 

the princip e of separation of powers objects to recognizing the princip e of 

proportiona ity as a separate ground for judicia  review.30 Additiona  y the 

finding of the re evant facts seems to be regarded – apart from some ex-

ceptions – as being reserved to the executive authorities within the sys-

tem of common  aw.31 This is different in Germany. The German system of 

administrative judicia  protection is heavi y inf uenced by the constitutiona  

guarantee of an effective ju icial protection. Thus the re-examination 

of the factua  basis of an administrative decision as we   as the contro  of 

its proportiona ity is considered to be an integra  part of judicia  review. 

Not  east of a   the inf uence of the European Community  aw and the 

European Convention on Human Rights32 demand a high intensity of 

judicia  review in many areas: This becomes c ear y visib e for examp e in 

the procedure for the expu sion of foreign nationa s, which hard y  eaves 

any room for administrative considerations that are not subject to judicia  

review. The restrictions for private and fami y  ife, which often resu t from 

an expu sion, are permissib e under the scope of Artic e 8 of the European 

Convention on Human Rights, on y if the expu sion is necessary in a de-

mocratic society for the protection of the pub ic against crimina  offences 

or other important pub ic interests. This requires a strict examination of 

the expu sion’s proportiona ity. 

After this long excursion I come b ck to our c se: Ms. Müller succeeded 

bef re the Administrative C urt  f first instance: The court gr nted 

the pl intiff’s motion to quash the  dministr tive decision. The court held 

th t the Consul r Act, especi lly its sec. 5, does not provide for the reim-

bursement of costs in c ses of consul r  ssist nce to kidn pped persons.33

The Feder l Republic of Germ ny, represented by the Foreign Office, 

w sn’t content with this judgement – no wonder, reg rding th t kidn p-

ping  ll over the world seems to be   growing industry! It sought le ve to 

 ppe l to the High Administr tive Court – b d luck for Ms. Müller. 

http:persons.33
http:review.30
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4. Secon  Instance  – Courts  of Appeal 

The access to appeal depends on leave to be granted either by the Ad-

ministrative Court which rendered the judgment in first instance or by the

Court of Appea . The Administrative Court may grant  eave to appea  in

the operative part of its judgment, if it differs from a judgment of a higher

court or if the case is of fundamenta  importance.

The Court of Appea  may grant  eave for the same reasons and addition-

a  y, if the case shows particu ar factua  or  ega  difficu ties, if the correct-

ness of the judgment is serious y doubtfu  or if a procedura  error has

been made. If the Administrative Court has granted  eave to appea  in its

judgment, the appea  has to be fi ed within a one month’s period after the

service of the judgment.

Since the Administr tive Court in our c se did not gr nt le ve to  ppe l,

the defend nt – the Feder l Republic of Germ ny, represented by the For-

eign Office – h d to r ise motion for le ve to  ppe l  t the competent

High Administr tive Court.

The High Administrative Court is the highest Administrative Court of the

respective “Land”. There are a together 15 High Administrative Courts in

Germany.34

In our c se the High Administr tive Court Berlin-Br ndenburg gr nted

le ve to  ppe l on request of the defend nt bec use it h d serious doubts

 s to the correctness of the judgment of first inst nce. 

Once  eave to appea  has been granted, the High Administrative Court wi   

fu  y re-examine the factua  and  ega  issues of the case. The proceedings 

correspond more or  ess to the proceedings in the first instance. Gener-

a  y, the High Administrative Court wi   a so ho d an ora  hearing, but it can 

decide without, if the professiona  judges agree on the judgment and do 

not consider an ora  hearing necessary 35 . 

In our “kidn pping c se” the Foreign Office’s  ppe l h d success: The 

High Administr tive Court set  side the judgment of the Administr tive 

Court  nd dismissed Ms. Müller’s  ction. Contr ry to the court of first in-

st nce it held th t sec. 5 of the Consul r Act w s   sufficient leg l b sis 

for  n oblig tion to reimburse the expenses  dv nced by  n  uthority in 

c se of   kidn pping. 

Ag inst this judgment Ms. Müller could  ppe l, but only on questions of 

l w, to the Feder l Administr tive Court without speci l  dmission, be-

c use the High Administr tive Court h d  lre dy gr nted le ve to  ppe l 

to my court  s third inst nce. 

http:Germany.34
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5. Thir   instance  –  Fe eral  A ministrative  Court  as  Supreme  Court 

of Appeal 

The review of decisions of the  ower courts by the Federa  Administrative

Court is  imited to legal errors and is bound by the facts as estab ished in

the judgment to be reviewed. These proceedings are ca  ed “revision”.

Genera  y these appea s at the Federa  Administrative Court are directed

against decisions of the High Administrative Courts acting as court of sec-

ond instance. There is an exception here as we  : With both parties’ assent

it is a so possib e to bypass the appe  ate court and to cha  enge the ru ing

of a court of first instance direct y before the Supreme Court. The courts

of first instance wi   grant  eave to such a “leapfrog appeal” to the Fed-

era  Administrative Court especia  y in cases concerning a high y contro-

versia   ega  question, not yet decided by the Federa  Administrative

Court.

The leave to appeal (“revision”) thus may be grante  either by the

court issuing the judgment in dispute or – initiated by a special com-

plaint against  enial of leave to appeal – by the Federa  Administra-

tive Court itse f. The Federa  Administrative Court must grant  eave to ap-

pea  if the case is of fundamenta  importance, if the decision differs from a

judgment of the Federa  Administrative Court or of the Federa  Constitu-

tiona  Court or if it is based on a procedura  error.36 Whi e appea s at the

High Administrative Court of a certain “Land”/state may be based both on

the infringement of  aws of that “Land” or on the vio ation of Federa  Law,

revision appea s may be based on infringements of Fe eral Law on y.

The Federa  Administrative Court sits in pane s/senates with a bench of

five professiona  judges.

In Ms. Müller’s c se the High Administr tive Court gr nted le ve to  ppe l

bec use of the fundamental imp rtance of the c se: So f r the Feder l

Administr tive Court h d not decided whether the regul tions of the Con-

sul r Act  llow for the dem nd for reimbursement of expenses incurred by

liber tion  fter kidn pping. This question required cl rific tion for future

c ses.

One of the most important responsibi ities of the Federa  Administrative

Court is to ensure a consistent app ication of the federa   aw throughout

the federa  territory. This objective is reached particu ar y by giving qua i-

fied reasons in the written judgments. Except for the individua  case, deci-

sions of the Federa  Administrative Court are not genera  y binding. They

are not precedents in a forma  way (but – of course – in an informa

way).37

http:error.36
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For the  ast time I come back to our case: The 7th P nel of the Feder l 

Administr tive Court  pproved the judgment of the High Administr tive 

Court in M y 2009 by dismissing the plaintiff’s “revisi n”. It held th t 

the cl im for refund of expenses by the contested  dministr tive decision 

w s l wful: It h d   sufficient leg l b sis in sec. 5 of the Consul r Act. The 

scope of the regul tion is –  ccording to the Court - not restricted to eco-

nomic emergencies. Its w rding provides for  ll conceiv ble kinds of 

emergencies. Addition lly, the explanat ry mem randum t  the C n-

sular Act cl rifies th t the legisl tor h d consciously refr ined from enu-

mer ting  ll possible consul r responsibilities. In the Feder l Administr -

tive Court’s opinion the spirit and purp se of sec. 5 of the Consul r Act 

is to gu r ntee effective  nd immedi te help for Germ ns in  ny kind of 

emergency situ tion within   consul r district. Thus it  uthorizes consul r 

offici ls to render pr ctic l  ssist nce  s well. This comprises  ssist nce in 

c ses of kidn pping. According to sec. 5 of the Consul r Act consul r  s-

sist nce c n consist in gr nting leg l protection. To the court’s belief this 

illustr tes, th t sec. 5 of the Consul r Act is not restricted to economic 

emergencies. Hence the pl intiff  s benefici ry of the  ssist nce h s been 

obliged to reimburse the expenses to the defend nt. 

The Feder l Administr tive Court  lso did not question the sum claimed 

f r. According to sec. 5 of the Consul r Act the decision whether to de-

m nd reimbursement of costs is not  t the  uthority’s discretion. The 

regul tion determines th t the receiver of the  ssist nce “h s to” reim-

burse the expenses  nd not - for ex mple - th t he “m y” be m de li ble 

for expenses. 

Nevertheless, when  ssessing the  mount to be reimbursed the Foreign 

Office h s to observe the principle  f pr p rti nality. The principle of 

proportion lity m y – depending on the circumst nces of the individu l 

c se – require cl iming the reimbursement of costs just p rtly or - in ex-

ception l c ses - completely renouncing reimbursement. Even under this 

 spect the  dministr tive decision could not be contested: The findings of 

f ct of the High Administr tive Court included, th t the pl intiff h d re-

ceived   tidy sum of money for   newsp per interview on her time being 

held host ge. Besides th t she h d   regul r income. Addition lly it w s 

t ken into  ccount th t the d ngers rel ted to the trekking tour in Colom-

bi  were foresee ble for the pl intiff  nd thus  void ble: The Foreign Of-

fice h d  dvised  g inst journeys to Colombi   nd indic ted the serious 

d nger of being kidn pped. Fin lly the respondent h d cl imed only p rt 

of the costs. The pl intiff could  lso request deferment of p yment or 
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p yment by inst lments. For these re sons the Feder l Administr tive 

Court did not deem the contested decision disproportion te.38

The l st question ex mined by the 7th P nel of the Feder l Administr tive 

Court concerned   possible pr cedural error bec use the pl intiff h d not 

been properly he rd by the  uthority before the  dministr tive decision 

w s issued. Law provides a hearing in a vance as part of a fair proce-

dure39 . It sha   enab e the addressee of an administrative decision to raise 

we  -founded objections. To the p nel’s opinion   mere  nnouncement by 

telephone one d y before issuing the decision –  s it h d been done in this 

c se – w s not sufficient to offer   genuine opportunity to r ise objec-

tions. However, in our c se it w s obvious th t the missing he ring h d 

not  ffected the decision. Procedura  defects are insignificant under 

German  aw in cases of  ack of causa ity for the outcome.40

In the end our Ms. Müller did not succeed with her  ction  nd is now 

obliged to p y the 12,000 Euro dem nded. She will  lso h ve to p y the 

court fees of  ll three inst nces (which  mount to 2,628. – Euro)  nd the 

bill of her l wyer – th t is   tot l of  round 8,400. – Euro. 

I hope that I succeeded in i  ustrating s ight y the course and content of 

judicia  review of administrative decisions in Germany. I think that we wi   

 earn from the other  ectures given today and tomorrow that the continen-

ta -European judicia  system apart from many differences a so contains 

quite a few simi ar structures. 

1 Due to this genera  definition, there is no part of the executive whose acts are princi-
pa  y exc uded from judicia  review. As far as their  awfu ness and the infringement on 
individua  rights are concerned, even po itica  acts of the members of the state or federa  
government themse ves ("staats eitende Regierungsakte") may be reviewed. However, 

since  aw is executed and administrative measures are common y taken by  oca  authori-
ties, there are in fact few acts of the government that might be cha  enged by individua s. 
2 The taxes and duties  evied by the municipa ities are a sma   exception: This sma   part 

of the tax  aw is assigned to the Administrative Courts. It concerns for examp e property 
taxes and trade taxes. 
3 Federa  Administrative Court, decision 7 C 13.08 of 28 May 2009. 
4 Exchange rate at the end of January 2010: 1 € = 1,40 US-$ = 1,56 AU-$. 
5 I chose the neutra  term “ awyer” since German  aw does not distinguish between so ici-
tors and attorneys (AE) respective y barristers (BE). 
6 In administrative proceedings, it is on y since 2004 that the p aintiff has to pay the 

court fees in advance, i.e. with the submission of his comp aint. However, the Adminis-
trative Courts may not make their proceedings dependent on the sett ement of the fees. 
7 Sec. 87, 87a VwGO. 

http:outcome.40
http:disproportionate.38
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8 An error of fact by the court may be – under constitutiona  scrutiny – considered arbi-
trary. 
9 Sec. 99 I 2 VwGO; if the pub ic authority of one of the German states refuses to present 

fi es, the administrative High Court of this state is competent to decide on the basis of 
the pre iminary app ication. 
10 Sec. 99 II 2 VwGO. 
11 Or the court may summon to a meeting on-site. This is done quite often in the fie d 

of bui ding and p anning  aw to discuss the case at the designated project site, to take 
evidence and to promote an amicab e sett ement. 
12 A ternative Dispute Reso ution (ADR) comprises mediation and arbitration. See sec. 34 

ff AAT Act 1975. 
13 Sec. 61 Federa  Act on the protection of nature (Bundesnaturgeschutzgesetz). 
14 Directive 85/337/EC. 
15 The German  egis ation sti   tries to  imit pub ic actions in order to maintain the German 

system of the protection of individua  rights as far as possib e. For examp e it did not ex-
tend the  ega  standing of environmenta  organizations in the fie d of immission protec-
tion to a    ega  provisions re evant to the authorization of a project. Their standing is, 

instead, restricted to those regu ations concerning the  ega  protection of individua  inter-
ests  ike hea th or property rights of neighbours. Hence, environmenta  organizations are 
not entit ed to c aim the comp iance of regu ations protecting on y the pub ic or nature. It 
is part y doubted whether these restrictions to  ega  standing comp y with Community 

 aw. The European Court of Justice wi   have to decide on this question in the near future. 
See the pending case C-115/09 „Triane  Koh ekraftwerk Lünen“, 
http://curia.europa.eu/jurisp/cgi-bin/form.p ? ang=EN&Submit=rechercher&numaff=C-
115/09. 
16 Objections there are to be dea t with by an independent committee staffed not on y 
with officia s but a so with competent citizens. 
The function of an interna  review is to encourage administrative se f-contro  as we   as to 

 ighten the work oad of the courts. Besides it offers an additiona , economica  possibi ity 
of  ega  protection for the citizens. Despite these p ausib e purposes the  egis ators of the 
Länder have abo ished the objection proceedings in many areas in the  ast years. They 
intended to faci itate access to the courts, assuming that the forma  objection pro ongs 

administrative proceedings in most cases without any use, since it se dom  eads to suc-
cess – this is possib y due to the fact that the objection authority is re uctant to interfere 
with the decisiveness of the  ower authority and therefore often corrects the decision on y 

in case of b atant  ega  errors. The reducing of the administrative objection proceedings 
has been wide y criticized in Germany. Yet a fina  eva uation is sti   pending. In the short 
run we can notice a rise of new cases at the Administrative Courts in some areas con-
cerned. 
17 Sec. 68 I 2 no. 1 VwGO. 
18 If the p aintiff exceeds the stipu ated period through no fau t of his own, the court may 
grant restitution to the previous condition, Sec. 60 VwGO. 
19 See Kopp/Schenke, VwGO, 15th edition 2007, Vorbem. § 40 Rn. 8a. 
20 One exception app ies to demand notes concerning pub ic charges and costs. It is ac-
cepted though, that this exception concerns on y duties and taxes which contribute to the 
genera  financing of the state‘s budget, and costs imposed to a citizen for the perform-

ance of an administrative procedure. A c aim for refund of expenses  ike in our kidnap-
ping case does not fa   under this exception. 
21 Comp. Federa  Administrative Court, decision 3 B 208.97 of 7 May 1998 and 5 B 38.99 
of 15 December 1999. 
22 Due to the presupposed urgency these decisions may be taken without ora  hearing. 
23 If the parties are sti   present at the pronouncement of the judgment – they don’t have 
to – the presiding judge of the pane  pronounces the operative provisions [or tenor] of 

the judgment and ora  y exp ains in short the reasons for the chamber’s decision. 
24 Comp. Federa  Administrative Court, decision 6 B 47.06 of 24 October 2006, Arntz, 
DVB . 2008, p. 80. 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=EN&Submit=rechercher&numaff=C
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25 For examp e the projection of the necessary quantity of greenhouse g s emission  l-
low nces within the trading scheme estab ished in the European Union - Comp. Federa  
Constitutiona  Court, decision 1 BvR 3151/07 of 10 December 2009, 

http://www.bundesverfassungsgericht.de/entscheidungen/ 
rk20091210_1bvr315107.htm . 
26 For examp e if an expert committee has to examine if a candidate has sufficient know -
edge to enter a  ega  profession - Comp. Federa  Administrative Court, decision 6 C 35/92 

of 24 February 1993, BVerwGE 92, 132 ff. 
27 Comp. Federa  Constitutiona  Court, decision 2 BvR 723/99 of 29 May 2002, Federa  
Administrative Court, judgment 2 C 8/78 of 26 June 1980, BVerwGE 60, 245 ff. 
28 Sec. 114 (i) VwGO. They seem to corre ate part y with Austra ia’s reasons for annu -
ment “bad faith and improper purposes“, “fai ure to exercise a discretion“ and “Wednes-
bury unreasonab eness“ (comp. McClell n, Austra ian Administrative Law). There is no 
true equiva ent to the requirement of proportiona ity in German  aw (which fo  ows a five-

steps-test:   
• Legitimate  objectives  (i.e.  objectives  protected  by  the  constitution) 
• Legitimate  measures  (enacted   aw,  decision,  …)? 

• Suitabi ity  of  chosen  measures 
• Necessity  of  chosen  measures:  no  more  burden  than  is  necessary  to  accomp ish 

the  objectives 
• Proportiona ity  in  the  sense  of  ba ancing  between  the  severity  of  the  intervention 

re ating  to  the  weight  and  urgency  of  the  pub ic  interests). 
However,  a  reason  for  annu ment  in  the  context  of  the  „Wednesbury  unreasonab eness”  
wou d be the “comp ete  ack of proportion“ (comp. McClell n, Austra ian Administrative 
Law). 
29 As mentioned, the court in princip e is ob iged to investigate the facts of the case on its 
own (sec. 86 VwGO). Mistakes in the fact-finding carried out by the authority do usua  y 
not  ead to un awfu ness of the decision as they are overrun by the comprehensive find-

ings of fact made by the court ex officio (To some extent this even app ies to discretion-
ary decisions, comp. Federa  Administrative Court, judgment 1 C 29.85 of 1 December 
1987, BVerwGE 78, 285 <295>). On y in cases in which the authority did not estab ish 
the re evant facts of the case at a   during the administrative proceedings, the court is 

not ob iged to carry out extensive investigations for the first time. In this case it can just 
quash the onerous administrative decision with the consequence that the authority has to 
estab ish the facts and take a new decision (sec. 113 (iii) VwGO). 

In the case of an action directed to the issuance of an administrative decision, for exam-
p e a bui ding permit, the court examines whether the p aintiff has a  ega  right to the 
administrative decision that has been rejected or omitted. In this case, the court must 
not issue the bui ding permit itse f, but it wi   sentence the authority to issue it. 

If the requested administrative decision depends on the exercise of discretion and the 
authority comp ete y fai ed to exercise this discretion or exercised it in an un awfu  man-
ner as described before, the court wi   quash the rejecting administrative act and sen-
tence the authority to take a new decision. 

Additiona  y the court may give binding guide ines for the new decision to be taken. 
30 Comp. McClell n. 
31 Comp. McClell n: “As a genera  ru e, errors of fact made by the primary decision-

maker cannot be corrected by a court. They are accepted as errors within the jurisdiction 
of the administrative decision-maker, and as such he or she is entit ed to make them. 
Factua  issues are typica  y issues that go to the merits of a decision, not to its  ega ity.” 
Exemptions app y for examp e to “jurisdictiona  facts” or findings on facts by the author-

ity for which no evidence exists. 
32 Obvious y the binding force of the convention  eads to an increase of the intensity of 
judicia  review, inc uding a review of proportiona ity, comp. McClell n. 
33 The court he d that sec. 5 of the Consu ar Act provides that consu ar officia s sha   ren-
der the necessary assistance to Germans, if there is no other so ution to an emergency 
situation and that it a so determines in genera  that the beneficiary of the assistance is 
ob iged to reimburse the expenses: In the opinion of the court this provision app ied on y 

http://www.bundesverfassungsgericht.de/entscheidungen
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to payments or a  owances in kind given in cases of financia  difficu ties, for examp e to a 
German tourist whose purse got sto en. 
34 In one case (Ber in and Brandenburg) two “Länder” share one High Administrative 

Court. 
35 Sec. 130a VwGO 
36 If the court whose judgment is cha  enged granted  eave to appea  in its judgment, the 
appea  has to be fi ed within one month after the service of the judgment. 
37Other responsibi ites of the Federa  Administrative Court beyond those a ready de-
scribed: Approximate y 20 % of the cases before the highest German Administrative 
Court are proceedings of first – and  ast – instance. In these cases the scope of judicia  

review is not  imited to  ega  errors, but inc udes the estab ishment of facts. In ear ier 
times competencies of first instance were assigned to the Federa  Administrative Court 
on y in very few, unusua  cases, for examp e in non-constitutiona  disputes between the 
Federa  states (Länder) and the Federa  Government or in matters of the Federa  Inte  i-

gence Service. In recent years the  egis ator c ear y extended these competencies of first 
instance: After the reunification of the “two Germanies” the cata ogue of responsibi ities 
was extended to infrastructure projects  ike the bui ding of roads, motorways and air-

ports on the territory of former East Germany, in order to acce erate the modernisation 
of the traffic route network. Initia  y this competence was intended for a transition period 
on y, but from the par iament’s point of view the concept proved so successfu  that the 
period of va idity was extended by  aw. Nowadays the competence app ies to more than 

80 of the  argest and most important infrastructure projects throughout the who e Fed-
era  territory. As yet we do not know whether this wi    ead to on y severa  hundred or 
maybe severa  thousand new cases – everything is possib e. At present three out of ten 
senates of the Federa  Administrative Court work on proceedings of first instance in the 

fie d of p anning projects. 
To this adds a new competence of first instance of a comp ete y different type: Since 
2005 the Federa  Administrative Court has to decide in first and  ast instance on actions 

against the expu sion of certain foreign nationa s who endanger the security of the Fed-
era  Repub ic of Germany to a particu ar extent. Fortunate y this regu ation particu ar y 
tai ored to terrorists has gained  itt e practica  importance, yet. 
38 With its decision the Federa  Administrative Court made c ear that even bound admin-

istrative decisions – decisions which have to be made without discretion – might have to 
be softened by the requirement of proportiona ity. By this reasoning it cou d avoid to re-
fer the question of the va idity of sec. 5 of the Consu ar Act to the Federa  Constitutiona  

Court for a pre iminary ru ing. If sec. 5 of the Consu ar Act wou d have to be interpreted 
as forcing the authority to demand fu   reimbursement of the entire expenses in any case 
without exception, one cou d conc ude that the  aw itse f is disproportionate. This wou d 
mean a vio ation of the constitution, because interferences with the protected scope of a 

fundamenta  right guaranteed by the Basic Law are on y justified if they are based on 
 aw, pursue a  egitimate aim and if the measures taken are suitab e, necessary and pro-
portionate to achieve that aim. The princip e of proportiona ity therefore has constitu-
tiona  rank. The administrative courts may not simp y ignore a statute they consider un-

constitutiona  though: They are ob iged to obtain a pre iminary ru ing of the Federa  Con-
stitutiona  Court on the va idity of the  aw. In our case this cou d be omitted, because it is 
more or  ess genera  y recognized that the princip e of proportiona ity can even modify 

the app ication of  aws which, according to their wording, do not offer any discretion. This 
is an examp e of the constitutiona  conformity approach to interpretation demanded by 
the Federa  Constitutiona  Court to be a ways considered by a   courts. 
39 Comp. sec. 28 Verwa tungsverfahrensgesetz (VwVfG), the German Act on the adminis-

trative procedure. Accepted as we   as „right to be heard” under common  aw, comp. 
McClell n. 
40 Sec. 46 VwVfG. 
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